Lecture # 7

The Non- Freehold Estates- The Term of Years
· Must be for a definite period of time (cannot last forever)


· There is no minimum or maximum amount of time


· No notice is necessary to terminate; it expires naturally


· Can be subject to a limitation (determinable, condition subsequent etc.)


· Future interest in the owner is called a “remainder”

Language of Creation
· “To A for 5 minutes”


· “To A for 5 years”


· “To A for 20,000 years”


· “To A, until a dog walks on the Moon”???

The Non- Freehold Estates- The Periodic Tenancy
· No set maximum term for the tenancy


· Tenancy divided into “periods” that are set forth a the outset


· If no periods are set forth, periods are the length of rent payment 
intervals, with the end of the periods being when rent is due

Creation
1) Expressly

2) Implied, when no other tenancy is specified for a rental arrangement

3) Implied, when a holdover tenant after a term of years expires

4) Implied, when a term of years fails because of the Statute of Frauds

Termination: Notice Requirement:

· One full period; PLUS

· Tenancy can only be terminated at the end of a period
The Non- Freehold Estates- The Tenancy At Will
· Creation usually must be express because it’s generally a disfavored tenancy


· Tenancy at sufferance, created when a tenant has overstayed the 
lease and the landlord is deciding whether to hold the tenant over; in the mean time, the tenancy is similar to the tenancy at will

Language of Creation
· “To A, as long as we both agree to continue the lease.”

Termination:

· Historically, no notice was required


· Today, reasonable notice is required (e.g. 30 days)

Duties of the Landlord - part 1
1) Possession:
Split in jurisdictions whether the landlord must deliver possession or merely allow the tenant to take possession 
i.e. Does a landlord have to chase out a third party who is wrongfully possessing he land?
· If the Landlord delivers partial possession, tenant can deduct the rent that corresponds to the share that was not delivered

2) Quiet Enjoyment (implied even if not spelled out in lease):
Landlord must not evict tenant in any way:

a) Actual Eviction: Either by physically evicting the tenant or by causing some else (such as a bank foreclosing on a mortgage) to do so.
Partial eviction cuts off the duty to pay rent until the tenant is restored!!
b) Constructive Eviction: (“sing”)
Substantial Interference with the tenant’s enjoyment of the property
Notice to the landlord
Goodbye!
Duties of the Landlord – part 2
3) Implied Warranty of Habitability (residences only!)
This applies if the landlord does not provide the tenant with premises suitable for living.

Tenant’s options:

a) The tenant can move out and terminate the lease.

b) The tenant can repair the condition and deduct the repair price from the rent due under the lease.

c) The tenant can reduce or withhold rent until a court determines what would constitute a fair reduction of the rent due to the condition. 
d) The tenant can keep the lease going under the same conditions and sue for monetary damages caused by the breach of the implied warranty of habitability.

4) Other duties (implied even if not in lease):

· Control Common Areas 
· Keep the premises in reasonable repair
· Can’t evict tenant as retaliation for reporting a housing code violation
Duties of the Tenant

1) Pay Rent:
· Can be contingent on landlord’s performance of his or her duties

· Is a prerequisite for tenant’s right to remain on the property, BUT:
No “self-help” repossession for failure to pay rent!
2) Avoid Waste: (same as any present interest holder)

· Affirmative Waste

· Reasonable Repairs

· Ameliorative Waste (no substantial changes without landlord’s consent

3) Refrain from using the property for illegal uses
4) Honesty from the outset about intended purpose
5) Duty not to be a nuisance to the landlord or to other tenants
6) Duty to leave fixtures 
Whether something is a fixture depends on:
· Damage that will be cause by removal

· Tenants intent when installing the item
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