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References are to Digest Topies and Key N

TRESPASS— Conc'l

MPLARY damages,
Generall, Tresp <= 56
Sufficency of evidence, Tresp &= 16(2)

ENERAL issue or general de
aisd by, Tresp &= 152
ICIDE, trespass as prosoct
heading HIOMICIDE, PROVOC
INTING on enclosed land, eriminal
trespas, Tresp &= 76
ADEQUATE dunages, Tresp o= 35
DIAN lands, Indians <= 19
DICTMENT and iformation,
Generally, Tresp = 57
Language o staute, use o, Ind & Inf.
S o)
JUNCTION,
Clsm o right, I &= 17
Inuncton sgainst. trespasses in geners, Inj
=i
Regatiton of trespass, Inj &= 45
‘Submerged lands, injunction against, Na
Wa & 365
Sufficency of evidence, Inj S 128(1)
INSTRUCTIONS,
il proceedings, Tresp &= 68
Crininal proceedings, Tresp S= 89
INTENT, lement of vl lability, Tresp 0= 2

FEREST in public lands, tile o support

Trespass acton, Tresp &= 19(7)

INT il lisilt, Tresp <= 31

INT tortfeasors, Tresp S 31
JUDGMENT in civil proceeding,

Generlly, Tresp &= 71

Form and reqisies, Tresp &=
Operation and effet, Tresp =73
JURISDICTION of vl procecting,
Persoral, Tresp S= 33

TRESPASS

TRES
JURISDICTION of civil
Droceedings—Contd

Subject matter, Tresp &= 2
JURY questions,
Ciil procedings, Tresp &= 67
Criminal proceedings, Tresp &= 89

JUSTICES of the peace, jurisdiction, P
36, 393

LI
Admissibility of v
Defense to civi bty
Title to support respass action, Tresp

<

LIMITATION of actions,

“Acerual of right of scton, Lim of Act
©556.1)

Applicable linitations period, Tresp o=

Continuing trespass, L

Discorery of cause of aetio
S

esp 6= 501
resp o=

MALICIOUS trespas, eviminal offense,
Tresp =0

MESN

profits, Tresp & 15,53

or mineral lands,
Generally, Mines &= 51
Public lands, Mines =7

MITIGATION of dunges, Tresp &=

MUNICIPALITY,
=

NATURE und clements in

Civil by, Tresp = 115
Criminal respansivilt, Tresp S= 76-83

NAVIGABLE waters, lan uncer, Nav Wat
=31

NOMINAL damages

NONSUIT or dismissal before tial,

0

NOTICE, criminal responsiilt for trespass
atte oice, Tresp &= 81

OFFEN:

craly, Tresp S 76:83

ting criminal trespas in

. Treap & 79

Elanents of offenses in general, Tresp
=%

Forible trespus, Tresp S= 52

Malicios or wanton trespass, Tresp = 80

biliy of, Mun Corp

Tresp =57

resp
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References are to Digest Topics and Key Numbers

TRAVEL

CONSTITUTIONAL guaranty
Generally, Const Law &= $3(1)
jonal travel, Const Law S $3(6)
tate travel, Const Law S $3(6)
Residency roquirements, Const Law
= 83(6)
DUE process, Const Law &= 271(6)
EQUAL protection, Const Law o= 225.1

INCOME tax federal, Int Rev &= 3160

TRAVEL DOCUMENTS
CITIZENS and o

TRAVEL EXPENSES

ARMED services,
Enlisted personnel, Armed § &= 233(2)
Offcers, Armed § &= 133(10-16)

BANKRUPTCY proceeding, attorney fees,
Banke = 3187(3), 3199

EXECUTORS and administrators, Ex & Ad
< 10900)

INCOME tax foderal,

Compensation and salarics, Int Res
= 316

Decuctions, Int Rev 0= 3339-3316
SHERIFFS or constables, Sheriffs =61
UNITED States marshals, U 'S Mar &= 19

TRAVEL TIME

See heading PORTAL TO PORTAL PAY,
generally.

TRAVELER'S CHECKS
Generally, Banks S 189
NATURE and form 1s affecting negotiabiit.
Bills & N &= 151
TRAVELING SALESPERSONS

eealo hading SALESPERSONS.
generally.

LICENSES,
MINIMUM wages and osertime pay.
Exemption of outside salespersons, Labor

icens o= 15(6)

TRAVERSE

i service, Proc &= 160

TREASON

ACCOMPLIC
=1

and accessories, Treason

AID to publc enemy, Treason &= 6
COMFORT to cnemies, Treason &= 6
CONCEALMENT, Treason <=8
CONSTITUTIONAL law, Treason &=2

DEFENSES, Treason &=9

See also heading CRIMINAL LAW,
DEFENSES.

ENEMIES, giving aid and confort to,
Trenson &=

ESPIONAGE, War &= 18
EVIDENCE, Treason &= 13

INCITING and persuading others, Treason
=1

INDICTMENT and information, Treason
=1
See also heading INDICTMENT AND

INFORMATION, generall.

INSURRECTION and revolt. See heading
INSURRECTION AND SEDITION,
generally.

INTENT, Treason &3
LEVYING war, Treason &=5
MISPRISION, Treason <=8
NATURE of treason, Treason &= 1
‘OFFENSE, clments of, Treason &= 1
PERSONS lisbl, Treason &= 10

PRELIMINARY proceedings to prosecution,
Treason = 11

SABOTAGE, War =53

SEDITIOUS acts and practices. Seo heading
INSURRECTION AND SEDITION,
generally

Treason =2




Federal Reporter - Descriptive Word Index

[image: image6.png]



Federal Reporter - Abbreviation of Courts

[image: image7.png]ABBREVIATIONS OF COURTS

United States Court of Military Review

ACMR
—Army

AFCMR United States Court of Military Review
—Air Force

Bkrtcy United

Brtcy.App.

ates Bankruptey Court
ted States Bankruptey

Appellate Panel
United States Court of Appeals
United States Court of Appeals for

District of Columbia Circuit

- United States Court of Appeals,

Federal Circuit

- United States Court of Customs and

Patent Appeals

C.
CADC.

CGCMR United States Court of Military Review

—Coast Guard
ar United States Court of International Trade
act - United States Claims Court
[GTFY - United States Court of Military Appeals

Inited States Court of Claims
ited States Court of Customs
and Patent Appeals

ctel
Cust. & PatApp.

Cust.Ct. United States Court of Customs
D - United States District Courts
Em.App. - United States Temporary Emergency

Court of Appeals
ourt of Federal Claims

FedCl.
Foreign Intel.Surv.Ct.

United States
United States Foreign Intelligence
Surveillance Court

United States Foreign Intelligence
Surveillance Court of Review

oreign Intel. Surv.Ct. Rev

Jud PanMult Lit Judicial Panel on Multidistriet Litigation
NMCMR . nited States Court of Military Review Navy

—Marine Corps Court of Military Review
Us. upreme Court of the United States

VetApp. United States Court of Veterans Appeals

i
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CIVIL RIGHTS  &=1376(5)

For references o other topis, see Deseriptive-Word Index

Individual council
ed in enacument of muni
Fring towing of “nuisance. sehicles were abso-
Tutely immune from car owner's § 1983 actio
concerning towing of vehicle from his priva
propery. 42 US.CA.§ 1983

Kinews v. ity of Kenosha, Wis. 669 F.Supp.

138,

EDAVis 1984,
tion for depr

mbers who participat
1 ordinance autho-

For purposes of civil ac
fegimer of decds

o accep
Gounty reyister where fuctusl record indicated
hat criminal prosccutions against plinil et
premmised. at least in part on their atiempt (0
Cncumber propertis in county by Hing
Such doguments. 32 USCA § 1983
Wickstrom v. Ebert, 385 F Supp. 924

W.D.Wis. 2003, County highscay connis
sioner was ot entiled 10 qualified immunity
from vl rights Hability on retaliation claim
that he refused to sell plaindl. 4 prate con
actor, county supplies that were availab 10

hers i retahation for his criticism 3t public
ceting. s tight 1o be free of such harm in
Jision for excrcine of rce speceh was clear

iy catablished at fime. commissioncr acted.

USCA ComtAmend 182 USCA 8 1983

‘Schind . Lincoln Couny. State of Wis
Conain, 249 F Supp2d 1134

WDWis. 1983
&, Wis. S35 F Supp.

Heiar 3. Crawford Coun
V175, affemed in par,

veated in part 746 F2d 1190, certiorart demed
wford County. Wiscomin v Hetar, 105 S Ct
3500, 472 US. 1027, 87 1 Ed 20 031

D.Wyo. 1996, Descloper's allegations that
he had cnttlement or fight 10 obtain approval
of bis subdivision by county board of comimin

planning commission, s orig.

G o

and withow

onsl or statutory rights s require
qualfied immunny docirine n § 1983 action

developer had mo_entlement ot protectable
properiy interest which might abrogate qual
i application

il govering st
and rules and regulations concerning approval
of subdivisions. 32 US.CA § 1983 WS 1977,
85 1851101 10 18-
207, 185-301, 1
315!
Marshall v. Board of County Comrs for
Tohnson Counts. Weo., 912 F.Sup. 1436,

D.Wyo. 1989, Exen il county and its com
missioners violated homeow ner's consitutional
Fght by ordering temporary vacus

1This Case was ot selected for
Forcited U5.CA. sectio

ublicaion i the Naionul Reporer
] Al hitory, sce Umned Sves Code Ammotated

bl gasses, of subdivision in which home.
wner's home was located, county and its com-
missioncrs were nonetheless entitled 10 qual
ed immuniy
Niller v, Campbell County. Wso 722
F-Supp. 087, aftimed 945 F-2d 345, c
iorart denied 112 S.Co 1174, 502 U
10%, 117 1.E42d 419,

1376(5). Schouls.

€A1 (Ala) 2003, High school principal
was ligible for qualifed immanity defense in
51983 action arting from s alleged use of
Oxcessive force whil ey
34 Sudent; discip
principal’s general dir
USCA s fos
Kirkland ex rel Jones v Greene County B
S Educ, 147 F.34 903

High school principal was not
qualitcd immurity from Tabiliy in § 1983 ac
on arising from bis alleged use of consi
Hanaly excessie force in disciplining suudent
aithough principal claimed that st e of inc-
dent in question the due process right 1o be
e romn vorpors] pumishmen s not clarly
established, nature and exient of force he alicg
<y applicd wan clearly excesve and p
l Torcuceable tik of serious. bodily
USCA Comt Amend 14; 42 USCA § 1983,
Kirland ex rel Jones s Greene County B
Of Educ. 347 .34 903

CAT (Ala) 1999, Assuming high school

student had substantive due proces right not 10
bused by teacher. school board
prie her ofth

this cntiling
ity i his individual capaciy on duc process
Claim. where superimendent did not personily
participote in teacher’s seual abuse of student,
i theve wa o cvidence of any prior inappro-
pristc acts by teacher hat should have put
M on notice. that teacher might
i such sbuse, nor cvidence hat superin-
tendent had any precxisting poliey i place
Which cond have Ted teacher o beieve that
sexwal Sudenis s permited by s
periniendent * USCA. Const Amend. 14, 42
USCas 1983
Hartley v. Parnel,
g denied.
School board supe
prive high school student of her rig
brotection by failng o
buse of suaden, thus
o qualificd ity n his didal capac
Since, exen assuming that aling 0 terminate or

195 F.3d 1203, rehear

Sipend teacher aftr learning of sl
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CIVIL RIGHTS &=1376(2)

‘ For references (0 other topics, see Descriptive-Word Index

\
o doubt in mind of reasonable officer that
ficer’ conduct was unconsiitutional

. Sandul v. Larion, 119 F.3d 1250, 1997
Fed App. 222P. certiorari dismissed 118
S.Ci. 439, 522 U5, 979, 139 L Ed.2d 377

Court of Appeals uilzes objectve reason
ess standard to determine whether govern
offical would believe that right is clearly
liched, for purpose of offcer’s assetion of
fed immunity, and objective. reasonsble-
st focuses on whether offcal, given [acts
t official knew or reasonably should have
n about situation, should have known that
cular conduct would not pass

tiny when applied (0 the v
Sandul v. Larion. 119 F.3d 1250, 1997
Fed App. 222, certiorari dismissed 118
St 439, 522 US. 979, 139 L Ed.2d 377.

employees may not rely on their gno-
afeven mos csoteric aspects of the law 10
y individuals thei consitutional rights.
"Sandul v. Larion, 119 F.3d 1250, 1997
Fed App. 222P. ceriorari dismissed 118
5. 439, 522 U.S. 979, 139 LEd.24 377

CAL6 (Mich.) 1997, Docurine of qualiied
ity provides that_government o
performing. discretionary functions g
are shielded from labillty for ciil dan
far as their conduct docs not violae clearly
blished Statutory or consttutional rights of
ch reasonable person would have known.
Monday v. Oulleue, 118 F.3d 1099, 1997
Fed App. 201P.

When determining whether qualified imm
protects offcil, court first must determine

ehr plaintil has presented facts which, if
. demonstrate that defendant violaied &
ituional rights if s0, court then decides
ther defendant siolated clearly established
titutionalrights of which reasonable person
d have known.

Monday v. Oullete, 118 F.3d 1099, 1997
Fed App. 201P.

CAL6 (Mich,) 1997, Government officials

ing n ther offcial capacities are not subject

ndividual damages Hability if their actions
not volate clearly established statutory or
tuional rights of which reasonable person

id have known.

Irland v. Tunis, 113 F.3d 1435, 1997 Fed.
‘App. 156P. rehcaring and suggestion for
rehearing denied, certiorart denied 118
S.C1560, 522 US. 996, 139 LEd2d 401

For government official acting in his offcial
city to avoid individual damages

heory that his actions did not violate clearls
ished statutory o consttutional rights of

eh reasonable. person would have known.
fours of ight must be suliciently clear that

reasonable offcial would understand that what
e was doing violated that right.

reland v. Tunis, 113 F.3d 1435, 1997 Fed.

‘App. 150P, rehearing and sugestion for

Fehearing denied ceriorari denied 113

S 560, 522 U.S. 996, 139 LEA.2d 401

CA6 (Mich) 199%.

I consitutional right

qualified immunity defense ordinarily should
fail. since reasonably competent publc offcial
should know law governing his conduct. 42
USCAS 1983
NicBride v. Village of Michiana, 100 F.34
357, 1996 Fed App. 361P. on remand
1998 WL 270139,

When determining whether right is clearly
established, for purposcs of government ol
Sials qualifed immuniy delemse, Court of Ap-
e looks frs 10 decisions of Supreme Court,
Then 10 decisions of Court of Appeals, and other
Couts within circuit, and fnaly 10 decisions of

other circuits.
MBride v. Village of Michiana, 100 .34
357, 199 FedApp. 361F. on remand

1995 WL 276139,

on basis that right which government o
gy violsted is “clearly exablished.” con
Gours of right must be sulicienty clear that
ressonable offcial would understand that what
e i doing violates tha right.
‘MeBride v. Village of ich
S57. 1996 Fed App. 36
1995 WL 276139,

an, 100 F.3d
on remand

€6 (Mich.) 1996, Standard for evaluat
ing official’s conduct, for purpose of detcrmin
ing hether official s entiled 1o qualified im.
munity. s objective legal reasonableness: that
i Coniours of right must be salfiiently clear
st reasonsble oficial would understand that
\hat he_is doing. violates. that right. 42
USCA'S 1983
Sheets v. Moore, 97 F.3d 164, 199 Fed
App. 325, certorari denied 117 S.Cl
1361, 520 US. 1122, 137 LEd.2d 339

In determining whether consitutional
is clearly cstablished. for purposes of detern
ing official’s qualificd smmunity, disrict court
st find binding prcedent by Supreme Court,

it Court of Appeals, or sl 42 USCA
51983
‘Sheets v Moore, 97 F.3d 164, 1996 Fed

App. 325P. certorart denied 117 $.C1.
1301, 320 US. 1122, 137 LEd.2d 339

€6 (Mich.) 1996, Offcials who perform
discretionary functions are gencrally entitled to
Gualificd smmunity from individual liability for
il damages ~o long as ther conduct does not

I Reporter System
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Case from Federal Rules Decisions

[image: image14.png]KIMBRO v. UNITED STATES RUBBER COMPANY

309

Citess BFRD. 00

(@) Information requested through In-
terrogatory No. 4 of Part IL is to be
limited to the name and address of any
present or former offcer, employee or
agent of the defendant known to the
defendant to have knowledge of facts
relevant to the jurisdictional question
raised by the defendant.

(¢) Information requested under In-
terrogatory No. 1 of Part I need not
include the breakdown of data on hotel
accommodations, but only the total paid
for such accommodations.

‘The defendant will have ten days from
the date of this order to answer the “In.
terrogatories”, and the plaintiff will have
fifteen days from the date upon which
the documents subject to inspection are
furnished, for the taking of depositions

(=)

James KIMBRO et al.
v.

UNITED STATES RUBBER COMPANY.

Civ. No. 177,
United States District Court

D. Connecticut,
Civil Division.
Sept. 18, 1938

Action to recover damages caused
by blowout of an allegedly defective au-
tomobile tire manufactured by the de-
fendant. Defendant removed the case to
the Federal Court. The United States
District Court for the District of Con-
necticut, Civil Division, Anderson, J.,
held that plaintiff's motion for leave to
fle a substituted complaint should be al-
lowed.
Amendment allowed.

L Federal CIvil Proceduce =833
The test of relation back is whether
the claim asserted arose out of conduct,

occurrence or trinsaction, set forth, or
attempted o be set forth in the original
pleading. FedRules Civ.Proc. rule 15
(9), 28 USCA.

2. Federal Civil Procedure <834

I there is any prejudice 1o the de-
fendant from allowing an amendment to
the complint the court is more reluctant
to allow the amendment. Fed.Rules Civ.
Proc. rule 16(c), 28 US.C.A.

8. Federal Civil Procedure G=831, 839

In determining whether to allow an
amendment to the complaint, the test is
‘Whether the original pleading really gives
defendant notice that he would be held
for all the acts of negligence, and as to
‘whether there is prejudice to the defend-
ant by allowing the amendment the test
is whether the defendant was apprised of
the facts by the ariginal pleading o could
have reasonably ascertained them. Fed.
Rules Civ.Froc. rule 15(c), 28 USC.A.

4. Limitation of Actfons €127(5)

Where complaint originally referred
only to negligence and manufacture of
an alleged defective tire, and the amend-
ed complaint set out in greater detail
the alleged negligence and failure to con-
tinue and inspect the tire, and use of poor
materials and lack of reasonable care
“continuing (o the date of the accident”
in representing the tire to be blowout-
proof, and the original complaint i
formed the defendant of the accident and
of plaintifi’s injuries and that the de-
fendant was being charged with negli-
gence and misrepresentation, the amend-
ment did not set up a new cause of ac-
tion barred by limitations and should be
allowed. Fed Rules Civ.Proc. rule 15(c),
28 USCA.

David Goldstein, Goldstein & Peck,
Bridgeport, Conn, for plaintiffs,

Daggett, Colby & Hooker, New Haven,
Conn,, for defendant,

ANDERSON, District Judge.
‘The plaintiff instituted this suit in the
Connecticnt State Court on March 6,
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[image: image15.png]e Village; and it painly e in, intar
Siding that paintifs had achieved litle
o success of any significance. Plntifs
3 that the Village vioated thei rights
the FHA and conspired t viohte their
ander the First Amendment; the jury,
supportabl verdict, found in plain-
“Thag verdict in favor of plaintifis
b ensbled the government (o obtain &
Judgment. in its own action and
ped the Judge from finding against
on their equitable clims in this
Plintiffs had asked for, inter aii,
ction prohibiing the Village from
g in such uplawil conduct and from
Girng to vioate their civl rights by
of discriminatary zoning; thunks to
ry verdict, in plainGTs” favor, infunc-
were entered in this action and the
+ action requiring the Village, in-
to amend its zonin code, to inter-
tat code in 2 way thal permits home.
e, and o refain from discrimint-
n the hasi af religion. This Court, in
g the judgment. containing the in-
o, noted tha. the injunction was neces-
i to ensure that the Village wouid not
biix or prevent home synagogues. The
permits o ratona) condluson other
that plintifs are prev
the Village to a very

e have considred all of the Vilage's
n support. of the decision below
fave found them to be without meit.
order of the district_court is vacated
a8 it denied plaintifts’ motion for at-
¢ fees and costs, and the matter

ed for the caleulation of reasonable
and costs consistent with this opirnion.

dntiffs are awarded costs and attarnegs”
in connection with this appesl. See, €9,
vhono 2 Advanced Recovery, Inc, 101
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Rabbi Yitzehok LeBLANC-STERNBERG,
Chanie LeBlanc-Sternberg, Fred Walf-
ish, Lewis Kamman, Pack Avenue Syna-
gogue, Inc, Plaintiffs-Appellees,

Robert FLETCHER, Marianne Cucalo,
and John C. Layne, Individually and in
their capacity as Trustees of the Village
of Airmont, Maureen Kendrick, fadivid-
wally and in her capacity »s Mayor of
the Village of Civic Association, The
Village of Alrmont, The Town of Rama-
po, and Herbert. Reisman, Individuatly
and in his capucity as Ramapo Town
Supervisor, Defendants.

Nicholas Vertullo, Individually and in s
capacity s Trustee of the Village of
Airmont, Defendant-Appellant.

Na. 96-5259.

United States Court of Appeals,
Second Cireult.

Argued Oct. 9, 1997
Decided May 13, 1995,

Former village trustee who was found
ot liable in civil rights action alleging con-
spiracy to violate Fair Housiog Act and First
Amendment moved for attorneys’ fees. The
United States Distriet Court for the South-
ern District of New York, Gerard L. Goettel,
3., denied motion, and trustee appeaied. The
Court of Appeals, Kearse, Cirewit. Judge,
held that award of attorneys’ foes was inap-
propriate in view of distriet court’s earkier
rulings correctly refusing to grant trustee’s
‘motion to dismiss for fuilare to state claim,
pretrial motion for summary judgment, and
motion far judgment as matter of law.

Affirmed.

1. Civit Rights &=298

Fact that plaintiff may ultimately lose
his case is ot in itself suffcient justiication
for assessment of fees in favor of defendant
under civil rights statute. 42 US.CA
§ 19880
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2 Cil Rights =299

To avoid chilling iniiation and prosecu-
tion of meritorious civil rights actions, attor-
neys’fees are not to be awarded to prevailing
defendant unfess plaintiTs action was frivo-
lous, unreasonabl, or groundless, or p
continue to litigate afler it clearly became
s0. 2USCA.§ 19880).

3. Civil Rights 299

Because conspiracies are, by their very
nature, secretive operations that can hardly
ever be proven by direct evidence, unsuccess-
ful conspiracy claims are not, unreasonable,
for purpose of awarding attorneys’ fecs un-
der civil rights statute, merely because they
were bused principally, or even entirely, on
cireumstantial  evidence. 42 USCA.
§ 1988(b).

. Civit Rights ©298, 209
Where evidence is introduced that, if
eredited, would suffice to support judgment
in favor of plaintif, fee award to defendant,
under civil rights statute, is generally unjust-
ified, and claim is not necessarily frivolous
because witness is disbelieved or item of
evidence is discounted, disproved or disre-
garded at trial. 42 USCA.§ 1988(h).

5. Civil Rights =299, 299
Federal Courts c=53)

For purpose of awarding attorneys” fees
under civil rights statute, questions as o
what allegations were made and what evi-
dence was presented are questions of fact,
but deternination as to whether chaims were
frivolous, unreasonable, orgroundless re-
quires evaluation of allegations and proof in
light of controling principies of substantive
law, and such determination i ordinarily re-
viewed not for dlear error but rather for
abuse of discretion. 42 USCA. § 1985().

6. Civil Rights =299

‘Court cannot properly consider claim to
be frivolous on its face, for purpose of award-
ing attorneys’ fees under civil rights statute,
if court finds that plaintiff must be allowed to
igate clim or plaintff has made sufficient
evidentiary showing to forestall summary

* Honorable Denny Chin of the United States Dis
rict Court fo the Southern istictof Nev York.,
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Judgment and has presented sufficient
dence at trial to prevent entry of judy
against him as matter of lav. 42 US|
§ 108800,

il Rights &=299
Plaintifs' claims alleging conspiracy
violate_ciil rights could not be deern
roundless o unreasonabie, for purpose
prevailing defendant’s request for at
fees, where district court correcty refused
grant defendants motion to dismits for
ure 1o state caim on which refief can
ranted, his_pretrial motion for sum
judgment, and his motion at. trial for J
ment_as matter of law. 42 USC.
§ 198800),

Reuben S. Koolyk, New York City,
& Porter, New York City, Kevin W. Goering
Brian C. Dunning, Coudert Brothers, Ne
York City, Craig L. Parshall, Fredricke
Virginia, Anne-Marie Arriel, The R
Institute, Charlottesville, Virginia, on
brief, for Plainiffs-Appellees.

Edmund C. Grainger, 11l White Pl
New York (Charles A. Goldberger, Pa
W. Gurahian, McCullough, Goldberger
Staudi, White Plains, New York, on the
brief, for Defendant-Appellant.

Before KEARSE and CABRANES,
uit Judges, and CHIN, District Judgely

KEARSE, Circuit Judge: |

Defendant Nicholas Vertullo, a_ former{
trustee of the Village of Airmont, New York|
(“Airmont” or the “Village"), whom  juryj
found not liable in connection with the Vi
lage's violations of plaintifls civil rights, ap:
peals from 50 much of an order of the Uit}
States Distrit. Court for the Southern Dis
trict of New York, Gerard L. Goette, Juigsy
as denied his motion under 42 USCl
§ 19850) for an award of attorneys’ fees
against plaintifis. The district court, ak
though stating its view that the actin
against Vertallo was unreasonable and

g by designation.
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[image: image17.png]indless, denied the motion on the ground
that view was untenable in light of this
's decision in LeBlanc-Sternberg .
. 67 F3d 412 (2d Cir1995) (“Le
ternberg 1"), cert. denied, 518 US.
116 SCt 2546, 135 LEd2d 1067
), which reversed the district court’s
that there was no possible basis for
jury's verdict against the Village. Ver-
contends principally that the denial of
es was an abuse of discretion because the
against him was unreasonable and
. Finding no merit in his conten-

we affirm.

1. BACKGROUND

This mater, an acton by plaintis Yiach-
 LeBlane-Sternberg, the rabbi of plaintiff
‘hvenue Symagogee, In, et l, returns
o Tollowing appes n which ve, iter
reinstated a jury verdict in favor of
against the Village for discrimina-
and conspiracy to diseriminate, against
it on the bisis of thir Othodox Jew:
h relgion, sec LeBlanc-Sternberg 1, 67
i1, reversd the distric courCs enry
 udgrent in favor of the Villge in &
el action brought by the United States,
i, and uphad, fllving procedings on
 the disrict courcs grantng of
e reict prohbiing the Villge from
egaging i further discrimination on the
bais of religon and directing that certain
amendments be made to the Village's zoning
e, see LeBlanc-Sternbery v Fltcher, 104
"3 355, 109 WL 635648 (24 Cir. Decs,
1909 (spublihed.dispasiton) “LeBlanc
11"), cert. denied, — US. —,
117 S.Ct. 2431, 138 L.Ed.2d 193 (1997). The
factual background of the litigation and the
ity miings is st forth in detal o Le-
ferabery 1, and in the opiian ve
oy in  companion appel, LeBlanc-
. Fletcher, No. 96-6287, 1998 WL,
i1 (2d Cir.1998) (“LeBlanc-Sternberg
117). Familiarity with LeBlanc-Sternberg [
i Leianc-Sternberg 11 assumed.

s
(A The Events Leading to the Present Ac-
. tion

1The evidence at.trial included the follow-
ing. In the mid-1980s, some residents of

LeBLANC-STERNBERG v. FLETCHER
: e 143 F34 765 Gnd
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1998)

‘Airmont, then an unincorporated area within
the Town of Ramapo, New York (the
“Town"), objected to Town zoning provisions
accommodating the Town's thervinereasing
population of Orthodox and Hasidic Jews.
The Town's zoning code, inter alic, allowed
rabbis, with some restrictions, to use their
homes as congregational places of worship
(*home synagogues”) in order to permit Or-
thodox and Hasidic Jews to adhere to certain
requirements of their religion. Some of the
cbjecting Airmont. residents formed defen-
dant Airmont Civie Association, Inc.
(“ACA"), which pushed for Airmont’s incor-
poration s a village in order to permit Air-
mont to adopt its own zoning code designed
10 exclude Orthodox and Hasidic Jews. See
eg. LeBlanc-Sternber 1, 67 F3d at 418
(“overybody knows .. why [ACA] was
formed. What does [ACA] and the proposed
village plan o do to keep these Hasidlilm
out?" (quoting trial testimony describing
1986 meeting of ACA).

Defendant. Robert Fletcher was ACA's
president. Vertullo was a member of ACA
and was a close friend and “politcal ally” of
Fletcher. /. at 419. Vertullo became a
member of the ACA board following the res-
ignations of several board members who op-
posed ACA's discriminatory agenda. He was
appointed to the board principally becase of
“general agreement” with the
remaining bourd members (Trial Transeript
at 3534), that home synagogues should be
proibited (see id. at 3528-30). While Ver-
tullo was an ACA board member, ACA fi-
nanced proceedings in state court to block
LeBlanc-Sternberg's application to the Town
for permission o maintain a home syna-
gogue. At a public hearing before the
Town's planning board on another Orthodox
Jewish rabbi's application for a zoning vari-
ance, Vertullo read a statement, writen by
Fletcher and concurred in by Vertulo, in
oppasition to the variance.

After Airmont residents had voted to in-
corporate the Village, Fletcher stated at an
ACA meeting that *‘the only reason we
formed this vilage s to keep those Jews
out of here " LeBlanc-Sternberg I, 67 F-3d
a 419, Candidates backed by ACA, includ-
ing Fletcher and Vertullo, were elected a5
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[image: image18.png]Vertullo's Request for Attorneys' Fees
Following the entry of judgment in his
Vertullo had moved for an award of
¢ fees pursuant to 42 USC.

He argued that “there was no
ce offered at trial with respect to any
fion by VERTULLO otber than the fact

VERTULLO read a letter of FLETCH-
at the Planning Board meeting.” (Af-
fion of Edmund C. Grainger, I11 dated
7, 1984, 112) He further contended

[plaintiffs and their attorneys certainly
K prior to trial that they did not intent
fic] to offer any evidence with respect (o
RTULLO. Thus, the continuation of
the action against VERTULLO, when
Plaintifs and their counsel knew there was
o evidence concerning VERTULLO, was
ot only harassment, but was clearly frivo-

/i 114) The district court reserved deci-

Afer ou decision in LeBlane-Sternberg I
court denied Vertall’s motion for fees.
court noted that although Vertullo and
ather individual defendants had prevailed
‘v, & prevaiing defendant, unike a pre-
ing plainc

may roceive fees under 42 US.C. § 1988
cnly when the Court finds that the action
vas trivolous, unreasonable, or ground-
s, or that. the plaintiff continued to lti-
e it (sic) afer it clearly became 50."
Christansburg Gurment Co. . Equal Em
‘loyment Opportunity  Comm'nlJ, 434
US. 412, 42, 98 SCL 694, T00-0L, 54
b} L.Ed.24 648 (1975).

pect to Vertullo was that he read a letter
Fletcher ... at a Planning Board meet-
"id at 5 n. 4, and that the action against

b vas unreasonable and groundless. How.
, the plaintiffs’ suceess on appeal di-
minishes the lustre of these defendants’
suceess.  Moreover, it clearly suggests
hat the appellate court (or at least the
canel which remanded the case) would not

LeBLANC-STERNBERG v. FLETCHER
Cltas 143 .54 705 (20 i 1596

769

approve fees for the prevailing defendants
in any event,

id a1l
This appeal followed.

1L DISCUSSION

On appeal, Vertullo contends_principally
that plaintifis should be ordered to pay his
attorneys’ fees because the  distriet court
stated that the claims again¢ him were “un-
reasonable and groundless.” He argues that
that statement constitutes a factual finding
that may ot be overturned because it is not
clearly erroncous, and that the district court
was ot permitted to deny his request for an
award of fees salely on the basis that this
Court was likely to reverse such an award.
We conclude that Vertullo's characterization
of the court’s statement as & finding of fact is
erroneous; that the district court’s charac-
terization of plaintiffs claims as “unreason-
able nd groundless” is contradicted by the
record; and that Vertullo was not entitled to
an award of fees.

(1,21 In & civl rights acton under 42
US.C. § 1985(3), the court has discretion to
award reasonable attorneys' fees to “the pre-
ailing party.” 42 USC. § 19881, Under
{ais provison, e interprted by the Supreme
Cour, fees are routinely awarded o pre-
allng plaintiff who obtains some sigificant
measure of relef, but are not 50 readly
avalble to a provalng defendan. ¢ g
Hughes u. Roce, 49 US. 5, 14, 101 SCt
173, 178, 66 L.Ed.2d 163 (1980) (per curiam);
Ciristianstury Garment Co. v Equal Sm-
ployment Opportunity Commission, 64 US.
12, 122,98 S.CL, 694, 00-01, 5 L.Ed24 648
(1976 'As we observed in American Feder
ation of State, County & Municipal Empioy-
ces, AFL-CIO v, County of Nassa, % F.30
644 (24 Cir.199) CAFSCME v Nassau”
cert.denied, — US. —, 117 SCL 1107,
137 L.Ed.2d 309 (1997),
ithe [Christiansbury | Court articuated
“two strong equitable considerations” for
permitting routinely a0 award of fees o
prevaling plintff that “are wholy ab-
sent” when u defendant. provall, (434
US. at 415,58 SO at 698 Fir, “the





Federal Case - Conclusion

[image: image19.png]772

conclusion that plaintifls claims were frivo-
lous, groundless, or unreasonable. We con-
clude that it was proper to deny Vertullo's
request for an award of attorneys’ fees.

CONCLUSION

We have considered all of Vertullos con-
tentions on this appeal and have found them
o be without merit. So much of the district
court’s order as is challenged on this appeal,
denying Vertullo's motion for attorneys’ fees,

UNITED STATES of America, Appellant,

Ruben ALFONSO and Feli Gomez,
Defendants-Appellces.

Docket No. 95-1019.

United States Court of Appeals,
Second Circuit

Argued March 5, 1995,
Decided May 14, 1995.

Defendants charged with conspiracy to
commit. robbery in violation of Hobbs Act
and using and carrying firearm during and in
relation to crime of violence moved to dismiss
indictment. The United States District Court
for the Southern District of New York, Rob-
ert L. Sweit, J, 1998 WL 9047, granted
‘motion. Government appealed. The Court of
Appeals, José A. Cabranes, Circuit Judge,
held that: (1) indietment was facially valid,
and (2) district court acted prematurely in
ruling on motion to dismiss to the extent it
looked beyond the face of indictment and
drew inferences as (o proof that would be
introduced by government at trial to sat
Hobbs Act’s jurisdictional clement.

Reversed and remanded with instruc-

143 FEDERAL REPORTER, 3d SERIES

1. Criminal Law c=1139 1

Court of Appeals would review de no.
dismissal of indictment raising questions

2 Indictment and Information &=110(10)

Indictment was facially valid when it
alleged that defendants conspired to commi
robbery as defined by Hobbs Act, the
obstructing, delaying, and affecting
merce and movement of articles and com
‘modities in commerce, and also specified
and place of robbery that defendants alleged
Iy conspired to commit; indictment was suf
ciently specifc to permit defendants to pre’
pare defense and to bar future prosecut
for same offense, even though it did
specify what defendants allegedly conspi
to steal or how precisely conspiracy wodd
have affected interstate  commerce.
USCA.§ 1951a), (b)),

3. Indictment and Information =71.2(2, §

Indictment s sufficient i it, fist, con
tains element of offense charged and fi
informs defendant of charge against which
mustdefend, and, second, enbles him o
plead acquittal or eonviction in bar of futur
prosecutions for same offense.

1. Indictment and Information S=1103)

Indictment need do_little more
track language of statute charged and
time and place, in approximate terms,
alleged crime

5. Indictment and Information <1442

District court acted prematurely in
ing on motion to dismiss indictment c}
Hobbs Act violation to the extent that
Iooked beyond the face of indictment and
drew inferences as to proof that would be
introduced by government at trial to satis
Hobbs Act's jurisdictional element; go
ment did not make full proffer of evidence t
be presented at trial, and motion to
did not raise issue of government’s ability
meet. burden of establishing effeet on
merce. 18 USCA. § 1951; Fed.Rules
Proc.Rule 12(b), 18 US.CA.
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JUDICIAL NOTICE

Table of Sections

328, The Newd for and the Effect of Judicial Notice.

329, Matters of Common Knowledge

330, Facts Capable of Certain Verification,

331, Sociat and Economic Data Used in Judicial Law-Making: “Legislative”
Facts.

332, The Uses of Judicial

333, Procedural Incidents

534 Trends in the Development of Judicia) Notice of Facts

335 The Judge’s Task as Lavw-Finder: Judicial Notice of Law.

otice.

§ B28. The Need for and the Effect of Judicial Notice'

The traditional notion that trials are bifurcated proceedings involv-
ing both a judge and a panel of twelve jurors has obviously had a
profound impact on the overall development of conmon law doctrine
pertaining to evidence. The very existence of the jury, after all, helped
ereate the demand for the rigorous guarantees of accuracy which typify
the law of evidence, witness the insistence upon proof by witnesses
having first-hand knowledge, the mistrust of hearsay, and the insistence
upon original documents and their authentication by witnesses. Thus it
s that the facts in dispute are commonly established by the jury after
the earefully controlled introduction of formal evidence, which ordinarily
consists of the testimony of witnesses. In light of the role of the jury,
therefore, i is easy enough to conclude that, whereas questions concern-
ing the tenor of the law to be applied to a case fall within the province of
the judge, the determination of questions pertaining to propositions of
fact is uniquely the function of the jury. The life of the law has never
been quite so elementary, however, because judges on numerous occa-
sions take charge of questions of fact and excuse the party having the

53 Notice, 62 Harv., Rev. 537 (1919), Judicial

Wigmore.  Evidence  Notice, 55 Colum L Rev. 945 (1955); Mor-
von, Lo, G5 2505.2583 gun, Judicial Notice, 57 Harv.LRev. 269
Chadbewrn rev. 1081, James B Thayer, A (19441, Roberts, Prelinsinary Nofes Toward
Preliminary Treatie nce ot the Sty of Judiral Nosice, 52 Cornel L.Q.
Comimon Taw, ¢ 7 (18881, Duvis, Official 210 1967

See generall
Teils ot Con

366
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Proceeds, tenancy by the entirety_ 140
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‘ancy by the endirery 123

Profs, tenancy In common 39
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Reats and profits, rights of tenants by
entirety, tenancy by the entirety 123
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Rights o tenants by entrety, tenancy by
the entrety 119:123
In general 119
Accounting 120
‘Contribution for expenses
Possession of whale or part
Rents and profits 123
Rights of tenants in common, generally,
Lenancy in common 37
Separation. termination of tenaney by
he entirety 136
Severabilty of interest, tenancy by the
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o, Joint tenancy 76
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In general 83
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Termination of tenancy by the entirety
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In general 131
Condemnation_ 132
Consensual dispositon 133
Death of co-tenamt 134
Divorce or annulment 135
Separation 136
Testamentary disposition 137
Testamentary dispositon, termination of
enancy by the entirety 137
“Thied party conveyances, tenancy by the
entirety 130
Thle from same nsirument, tenancy In
common 34
Title I husband and wife, tenancy by the
entirety 118
Transfer of nterest, termination of oint
tenancy 84
Unltes, Joint enancy 71
Unlty of possession, tenancy i common
35
Unmarried persons described as husband
‘and wife,olnt tenancy 82
‘Unmarried persons descrbed as husband
e venancy by the entirety 113
Waiver of righs,tenancy n commn 40
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e (9 A disposition on or after January first, nineteen hundred ninety-
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by ome . entirety, unless expressly declared to be a joint tenancy or a
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fanuary first, nineteen hundred ninety-six of the shares of stock of a

cooperative apartment corporation allocated to an apartment or unit

together with the appurtenant proprietary lease, to persons who are
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unless expressly declared 1o be a tenancy in common.

(@) A disposition of property to two or more persons as cxceutors,

tecs or guardians creates in them a joint tenancy

What acts by one or more of joint tenants will sever or terminate the tenancy. 64
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Sharae§ 149275 Subd (@, L1995, c. 480,86 2. off Jan.  suba. (e},
Tarbox, Harris New York Estates Practice Guide (th E4)§ 1:36 1,1996 redesignated as subd. (@) former
Wenlaw Koseareh 2d. €); redesignaied former subd. (d)  Derivation

" 1o setrieve 28 subd. (¢} added to classification of ion der
o o database, rn TO(154) or 154K{add ke mamber] 10 rerese cases W cnany shares of ok o  cooper. gy 7 o RPL § 00 and

(0 Property passing in intestacy 10 two or more persons is taken by
them as tenants in common.
(L1966, c. 952; amended L.1975, . 263, §§ 1. 2; L1995, c. 480, § 2.)

Teated o Estates i Properts. e apartmen corporation allocaict 1o
In a cosel database, run TO05) or 203Kladd key number) 10 retrieve cases 0 partmen: or uni topether wih the _ S4d RPL § 66 was from L1896,
Telsied to Husband and Wil N Bpuricnant propricany  lease;  and, 547, § 36. orginally reviscd from RS,
In & casclaw dotabase. run TO(226) or 226K(add key number] o retreve cases e ey s a2 %
elated o Joint Tenancy a9 Said DEL § 84, amended 11929, ¢
In o casclaw database, run TOG73) or 373K{add key mumber] o retrieve caset 1.5 (€1, L1995, . 4808 2. off Jan. 229, 6 easfrom former § 94 original
Telsid to Tenaney In Common. - 1996, redesipnated as subd. () former v reviscd fom. L1506, <. 547, & 384
§ 6-2.2 When estate is in common, in joint tenancy or by the Practice Commentaries.
entirety i By Margaret Valentine Turano
() A disposition of property to two or more persons creates in i This section creates default rules governing the way multiple
them a tenancy in common, unless expressly declared to be a joint Wners take title 10 property when the transleror does not specify

¥ in common, joint tenancy, or tenancy by the entirety

tenancy B o
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1. Construction and application

Tenanciesincommen are (vored over
joint tenancies in view of public poliy to
encourage. distribution of land among.
eople with tie separate and disuinct in
Zach unincumbered by right of survvor.
Ship. Kristel v. Steinberg. 1947, 188
Mise. 500, 69 NY.5.24 476.

2. Construction with other laws

Former RPL § 66 [now this section],
which declared that every estate granted.
o or more persons in their own right
Shali’be 3 tenancy i common, unless
xpressly declared in joint tenancy is
Subject 1o the exception that where. the
perans in whose names the property is
faken are husband and wife and the con-
Sideration for property is derived solely
from husband, it s presumed that hus-
band intended to give his wife only &
Fight of survivorship, but such presump-
tion was changed by enactment o former
§'S6a of the Domestic Relations Law
(now General Obligations Law § 3-311],
although the later section did not affeci
any interes or right of survivorship, and
ince husband's funds exclusively were
sed 1o pay for the cooperative apart
ment, and there was no evidence of .
it of b, i wie became
‘owner of the cooperative aparument upon
testator's death, and it constiuied no
part of assets of his esate. In re Schles.
Inger's Estae, 1959, 22 Misc.2d 810, 194
NY524 710,

3. Purpose of statute
Primary of cstablihin
spouse’s ane Rl mtecest n propety heid
X mani by entirery, under New York's

Married Women's Property Act, was to
protect spouse in event of marial termi-
Pation, not 1o provide "back door” access
o assts of income siream in bankruptcy
ate. In e Lyons, 1995, 177 BR. 772,

The puose o formr REL§ 56 o
this section] was (o feverse common
lawws preference of joint tenancies. and
thereby faciliate the ownership by two or
more persons. partcularly in relation (o
free ahenabily of real property. In re
Walker's Wil 1949, 195 Misc. 793, 89
N.Y.S.2d 826, madifed on other grounds
277AD. 811,97 NY.S2d 82

3. Reroscuve aplicaton

Since husband’s share in_property
which he took posesion of wih anoher
oman s hushand and wie, even hough
She i ot is wile vesed i usband’s
Seraal i and Shidren upon his death
ror o adepianof i ecion proviing
TR o ey eancy
untes cxprealy deciared t be  tenancy
i Commion, the.widow and. <idren
Could mox b divesed o thei e by this
Secon and i would ot be gven retrosc:
e el Turchiano v Weods. 1976, 85
Mise2d 591,381 NY 524 775

Amendment 1o this scton whereby
oo enaney s Grted when (o persons
o egally married take real popersy a3
Tusband and e coud not be applcd
Tevoacinely, howgh rationle fo such
Droviion wis persuasive. Matce of Kor
odls Esace, 1976, 35 Misc 20 546, 380
NYS20 610

5. Intent of grantor or estator

In action for recovery of federal estate
tax. on ground that transfers of stock (0
Gecegent and his ife, and 1o decedent
and s e and davgher, reed “en
ncy in common'” and not “joint tenan-
9. 0 that only decedent’ proportionate
Share of the sock was taxable, admissi
of oral testimony that decedent intended
o make his wife, and his wife and daugh-
ter, equal owners with decedent of the
Sharces and that the parties understood
that such was the efect of the instru
ments, was not ervor.  Page . Hoxie,
1939, 104 F.24 918

‘Evidence was sufficient 1 support ind-
ing that, in executing deed. grantor in-

b3
o crst fin tenncy ratberthan
e mnon, and ha languate
T i o it was misaknty
o ded by secencr, draing
i b kv o
e e o Sy ey o
o e e ramic 2ot st
i oy produced i ot o
g mdaing gnors o
% ey an svames wile, who
B ey xcion o dek eihed
e i i ot graniee
e house Mater o Edate of
ey Toser 33 N34 8as. 612
YT 75 N 207

Intention tocreate  tenancy oher than
a tenaney i common must be given <.
o if such intention can be gathered
from whole instrument and if consistent
Stk rules of Taw. Crawley . Shelby O
Dept.1971) 37 AD.2d 675, 323 NY.8.24
233 appeal denied 29 N2 487, 327
Y524 1025, 277 N.E2d 411,

Parol evidence would be admissble 1o
ahow that sock ceriicate fssued 1o hus:
band and wile was intended (0 crea
Jint tenancy with right 10 survivorship
In're Phllps” Estate 2 Dept. 1963) 19
AD24 743,242 NY.S 24 808. Sece.also
In re Phillps’ Estate, 1962, 37 Misc.2d
30, 234 NYS24 422 affimed 19
AD24743, 242 N..5.24 §08.

‘Where bond and morgage payable o
usband and wie do not i terms declare
repetve veress offsbond i il

interests may be determined from
presumption o proaf, or both, and cvi
ence thereof is admissibl, no 10 vary or
contradictthe writing but 10 supplement
nd complete it Beffanc v. Belfanc (3
Depe 1957) 252 AD. 453, 300 NS,
38 almed 278 N 563 16 NE2d

Where a husband and wife had an un-
dersanding clearly established by the evi-
dence, that they were to take ttle as
tenanis by the entirty. but in some way
the words "as lenants in common” were
inerted afer the original drat of the
deed was made 3 pettion o reform the
10 camy out the intention was grant
. Lenaky v, Szynkowski (4 Dept. 1925)
213 AD. 831, 209 N Y. 394.
Exiinsic and even parol evidence of
fotent is admissible o prove that parties
were to hold property otherwise than a5

CLASSIFIED BY NUMBER OF PERSONS

§6-22
Vot s

tenants in common. In re Wach's Estte
1966, 50 Misc.24 565, 270 NY.5.2d 865

Where conveyance was made © man
and woman, described s husband and
Wi, but such persons were in fact not
marrid, and intention of grantees (© ac
auire joit tenancy with righ of surivor
Ship ovas not discernible from deed fsell,
Exirinic evidence that t was intention of
Srantees 1o acquire a joint tenancy was.
ot admisible. in declaratory judgment
action. " Petchanuk v. Mohisick, 1953,
123N Ys2d382

‘Where language of will was specific
and testamentary intent clear in bequest
of portion of exate o a husband and
i, former RPLS 66 (now this section].
Which declared when an estate was in
Common and when in joint tenancy had
7o application. I re Damask's Estate,
1943, 43 N5 24 648

‘Where bond and morigage payable 0
husband and wie, since deccased. did
not in terms declare respective interests
f husband and s, tesimony of ator
ey who drew decd conveying premises
from husband and wie o their sonin-
law and daughter and the bond and mort.
gate from son-inaw and daughier o
Fusband and e, that wile staed in
presence of husband that she had some
Thoney invested in the property and want
e her interest protected by having o
bond and mortgage made payable (0 borh
her and her husband, was admissible 0
Show respective ntereats of husband and
wife, " Hinman v Couse, 1941, 30
NY'5.24 388,

6. Personalty

The provisions of former RPL § 66
[now this section], which declared tht
every estate granted or devised 10 two or
more persons i their own right should
be a tenancy in common, unless expressly
declared o be 3 joint tenancy, applied
personalty as wel as realy.” In re Kim-
Berly's Eatate, 1896, 150 N'Y. 90, 44 N.E
545, See, also. Page v. Hoxie, CCARL
1939, 104 F24 918 Mills v. Husson,
1893, 140 NY. 99, 35 NE. 422; Van
Brunt v. Van Brunt, (888, 111 N.Y. 178
19 N.E. 60; Bliven v. Seymour, 1862, 88
NY. 465; Everitv. Evert, 1864, 29 K.Y
35: In re Phillps’ Estate, 1963, 19
AD2d 743, 242 NY.5.24 808; In re
Cobsen's Estae, 1960, 34 Misc.2d 24, 203
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