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The Federal Courts
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The Nature of the Judicial System

® Introduction:

— Two types of cases:

* Criminal Law: The government charges an
individual with violating one or more specific
laws.

* C1vil Law: The court resolves a dispute between
two parties and defines the relationship between

them.

— Most cases are tried and resolved 1n state,
not federal courts.
* Cases of burglary or divorce
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The Nature of the Judicial System

® Participants in the Judicial System

— Litigants
 Plaintiff—the party bringing the charge
* Defendant—the party being charged

- Jury—the people (normally 12) who often decide the
outcome of a case

- Standing to sue: plaintiffs have a serious interest in the
case; have sustained or likely to sustain a direct injury
from the government

- Justiciable disputes: a case must be capable of being
settled as a matter of law.
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The Nature of the Judicial System

® Participants in the Judicial System

— Groups
- Use the courts to try to change policies

* Amicus Curiae briefs used to influence the courts

— “friend of the court” briefs used to raise additional points of
view and information not contained in briefs of formal
parties

— Attorneys
« 800,000 lawyers in United States today
* Legal Services Corporation: lawyers to assist the poor
+ Access to quality lawyers i1s not equal.
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~ The Structure-of the Federal
Judicial System

Organization of the Federal Court System

SUPREME COURT
Legislative Courts Court of Appeals
i 12 Courts
Court of Military G At for th_e .
Appeals, etc Federal Circuit
Independent 91 District Spedialized Cowrts
Regulatf:nr}r Cnlurlts LLS. Claims
Apgencies Court, etc.
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~ The Structure-of the Federal
Judicial System

® District Courts (91 federal courts)

— Original Jurisdiction: courts that hear the case first
and determine the facts - the trial court

— Deals with the following types of cases:
* Federal crimes
* Civil suits under federal law and across state lines
* Supervise bankruptcy and naturalization
- Review some federal agencies
- Admiralty and maritime law cases
« Supervision of naturalization of aliens
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~ The Structure of the Federal
Judicial System

® Courts of Appeal

— Appellate Jurisdiction: reviews the legal
1ssues 1n cases brought from lower courts

— Hold no trials and hear no testimony
— 12 circuit courts

— U.S. Court of Appeals for the Federal
Circuit — specialized cases

— Focus on errors of procedure and law
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-~ The Structuﬁe*m: the Federal
Judicial S

The Federal Judicial Circuits

Mote: Mot shown are Pusrto Rlos (First Cirouith, Virgn Islands (Third Circuit), and Guam and the Nerthem Marlana lslands (Ninth Clicutt).
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~ The Structure of the Federal
Judicial System

® The Supreme Court

— Ensures uniformity in interpreting national laws,
resolves conflicts among states and maintains
national supremacy in law

* 9 justices — 1 Chief Justice, 8 Associate Justices

* Supreme Court decides which cases i1t will hear—controls
1ts own agenda

* Some original jurisdiction, but mostly appellate
jurisdiction
* Most cases come from the federal courts

 Most are civil cases
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The Structure of the
Federal Judicial System

The Organization and Jurisdiction of the Courts

i,

Ciriginal jurisdiztian
of the Supreme Court

—

Cases invelving foreign
diplomats

Cases Involving a state:

» Between the Linited
States and a state

= Between two or more
stares

« Between one state
and citizens of
another state

+ Between a state and
a foreign country

R T
LIMNITED STATES SLIPREME COURT

.
Appellate jurisdiction
of the Supreme Court

[Federal route]

il

LIS, Courts
of Appeal

Court of Appeals
for the Federal Circuit

Legislative Courts

i

Appellate jurisdiction
of the Supreme Court
[state route]

il

State Courts
of Last Resort
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~ The Structure-of the Federal
Judicial System

TABLE 16.1

Sources o7 Full Opinions in the Supreme Court, 2007

TYPE OF CASE
Origing jurlsdction
Civil actinns from lower ferdaral courts

Federal crminal and habeas crpis ¢ases
Civil actions from state courts

Stale riminal cases

NUMBER OF CASES

o
W7

Li

4
3

source: “The Supremea Court, 200€ Term: The Statistics,” Harvard Law Review 121 (Novernber 2007 ¢ 447449,
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The Politics of Judicial Selection

® Presidents appoint members of the
federal courts with “advice and consent”
of the Senate.

® The Lower Courts

— Appointments handled through Senatorial
Courtesy:

* Unwritten tradition where a judge is not confirmed if a
senator of the president’s party from the state where the
nominee will serve opposes the nomination

- Has the effect of the president approving the Senate’s
choice

— President has more influence on appellate level
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The Politics of Judicial Selection

® The Supreme Court

— Fewer constraints on president to nominate
persons to Supreme Court

— President relies on attorney general and DOJ to
screen candidates

— 1 out of 5 nominees will not make 1t

— Presidents with minority party support in the
Senate will have more difficulty.

— Chief Justice can be chosen from a sitting justice,
or as a new member to the Court
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The Politics of Judicial Selection

TABLE 16.2

Unsuccessful Supreme Court Nominees since 1900

NOMINEE YEAR
John 1. Parker 1930
Abe Fortas? 1968
Homer Thomberry® 1968
Clement F Hayneswaorth Jr. 1969
G. Harrold Carswell 1970
Robert H. Bork 1987
Douglas H. Ginsburg? 1987
Hamiet Miers? 2005

PRESIDENT

Hoover
lohnson
Johnson
Nixon
Mixon
Reagan

Reagan
G. W. Bush

*MNomination withdrawn. Fortas was serdng on the Court as an assoclate Justice and was nominated to be chief justice,

"The Senate took no actien on Thombarry's nomination,
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The Backgrounds of
Judges and'Justices

® Characteristics:
— Generally white males

— Lawyers with judicial and often political
experience

® Other Factors:

— Generally of the same party and 1deology as
the appointing president

— Judges and justices may not rule the way
presidents had hoped they would have.
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~ The Backgrou:n‘d*s:of Judges and
Justices

TABLE 16.3
Backgrounds of Recent Federal District and Appeals Court Judges

Appeals Court District Court
CHARACTERISTIC GW. BUSH CLINTOM BUSH REAGAN CARTER G W. BUSH CLINTON BUSH REAGAN CARTER
Total number of nominees 49 61 ar 18 56 203 305 148 290 202
Occupation (%)
Politics,/ government 22 11 6 5 8 12 11 13 4
Judiciary a7 53 60 55 47 a7 48 42 ar 45
Large law firm 12 18 16 14 11 21 15 26 18 14
Moderate-size firm ] 13 11 g9 16 10 13 15 19 19
Solo or small firm 4 2 = 1 5 G 8 5 10 14
Professor of law 4 8 3 13 14 2 2 1 2 3
Other 4 - - 1 2 2 1 1 1 1
Eth nicity or race (%)
White 82 74 E9 82 79 83 75 g9 92 79
African American 12 13 5 T 16 6 17 T 2 14
Hisp anic 6 12 5 11 4 11 6 4 5 T
Asian - 2 - 1 2 1 1 - 1 1
Gendar (%)
Male T8 67 81 T4 80 80 T2 80 92 86
Female 22 33 19 21 20 20 28 20 g 14
AweTage age 50 51 49 49 52 50 50 48 49 50
Party (%)
Democrat i1 &85 5 T a2 T &8s 6 5 a1
Republican 92 T 89 85 T a5 6 a9 a2 5
Independent 2 B B B i1 B (5] -] 3 ]
Past party activism (%) 65 54 70 49 73 51 50 64 60 61
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~ The Backgrouﬁ&’égof Judges and
Justices

TABLE 16.4

Supreme Court Justices, 2009

YEAR OF PREVIOUS NOMINATING YEAR OF
NAME BIRTH POSITION PRESIDENT CONFIRMATION
John G. Roberts Jr. 1955 U.5. Court of Appeals G. W. Bush 2005
John Paul Stevens 1920 U.S. Court of Appeals Ford 1975
Antonin Scalia 1936 1.5, Court of Appeals Reagan 1986
Anthory M. Kennedy 1936 U.S. Court of Appeals Reagan 1988
David H. Souter 1939 U.5. Court of Appeals Bush 1990
Clarence Thomas 1948 LS. Court of Appeals Bush 1991
Ruth Bader Ginsburg 1933 U.5. Court of Appeals Clinton 1993
Stephen G. Breyer 1938 U.5. Court of Appeals Clinton 1994
Samuel A. Alito Jr. 1950 .5, Court of Appeals G. W. Bush 2006
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The Courts as Policymakers

® Accepting Cases
— Use the “rule of four” to choose cases
— Issues a writ of certiorari to call up the case

— Supreme Court accepts few cases each year
| FIGURE163

Obtaining Space on the Supreme Court’s Docket

Federal courts
Requests for
Supreme Court Appeals Obtains four Sgiﬁgﬁ" s
review discussed in votes [fewer than
[approvimatehy conference 100 cases)
8,000 cases)
State courts

Appeals denied
[#99% of cazes)
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The Courts as Policymakers

® Accepting Cases (continued)

— The Solicitor General:

* a presidential appointee and third-ranking office in the
Department of Justice

* 1s 1n charge of appellate court litigation of the federal
government
* Four key functions:
— Decide whether to appeal cases the government lost
— Review and modify briefs presented in appeals
— Represent the government before the Supreme Court

— Submit a brief on behalf of a litigant in a case in which the
government 1s not directly involved
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olicymakers

The Courts as

® Making Decisions
— Oral arguments heard by the justices
— Justices discuss the case

— One justice will write the majority opinion
(statement of legal reasoning behind a judicial
decision) on the case

The Supreme Court’s Decision-Making Process

Canferance

Briefs submitted ; g hinions
Cases on by both sides; Oral mﬂl .cﬂsl imm;?.ad, drafted; Dedsion
the docket amicus climae argument Sction WHtHE circulated announoed
briefs filed Sslenad e for comment
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The Courts as Policymakers

® Making Decisions (continued)

— Dissenting opinions are written by justices who
oppose the majority.

— Concurring opinions are written in support of
the majority but stress a different legal basis.

— Stare decisis: let previous decision stand
unchanged
— Precedent: how similar past cases were decided
* May be overruled
— Original Intent: the 1dea that the Constitution

should be viewed according to the original intent
of the framers
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The Courts as Policymakers

® Judicial implementation

— How and whether court decisions are
translated into actual policy, thereby
affecting the behavior of others

— Must rely on others to carry out decisions
* Interpreting population: understand the decision

* Implementing population: the people who need
to carry out the decision—may be disagreement

* Consumer population: the people who are
affected (or could be) by the decision
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The Courts and the Policy Agenda

® A Historical Review

— John Marshall and the Growth of Judicial Review

* Marbury v. Madison (1803) established judicial review—
courts determine constitutionality of acts of Congress

— The “Nine Old Men”
— The Warren Court

— The Burger Court

— The Rehnquist Court
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Understanding the Courts

® The Courts and Democracy

— Courts are not very democratic.
* Not elected
* Difficult to remove judges and justices
— The courts often reflect popular majorities.

— Groups are likely to use the courts when
other methods fail, which promotes
pluralism.

— There are still conflicting rulings leading to
deadlock and inconsistency.
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Understanding the Courts

® What Courts Should Do: The Scope of
Judicial Power

— Judicial restraint: judges should play a minimal
policymaking role

— Judicial activism: judges should make bold policy
decisions and even chart new constitutional ground

— Political questions: means of the federal courts to
avold deciding some cases

— Statutory construction: the judicial interpretation
of an act of Congress
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Understané]iné the Courts

TABLE 16.5

Supreme Court Rulings in Which Federal Statutes Have
Been Found Unconstitutional®

Period Statutes Volded
1798-1864 2
1864-1910 33 (34)
1910-1930 24
1930-1936 14
1936-1953 3
1953-1969 25
1969-1986 35
1986-presant 38
e

Y whals or In part.

B4n 1882 declslon In the Cial Rights Cases consolidated five differant cases Into ane oplnlen decladng one act of
Congress vold. In 1805, Polisek v Farmmars Loan and Trust Co. was heard telee, with the zama result both i mas,

Source: Hanry I Abraharm, The fudiciE Frocessdn iniodie iory Anaiveis of tha Courts of the United Statas, England,
and Franca, Tth ad. i Cofford: Caford University Press, 1998), 309, Used by permission of Cxford Unlversity Press, Inc.
[l pdated by the authors.
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Summary

® Judicial policymaking and
implementation occur in lower
federal and state courts.

® Many important questions are
heard by the courts.

— Much decision making 1s limited by
precedent.

® Even the unelected courts promote
democratic values.
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