TRADE SECRETS

OVERVIEW OF TRADE SECRET PROTECTION

· Trade secret protection is pretty fragile

· Allows for independent creation (unlike patents)

· The very thing that makes a trade secret valuable is the fact that it’s unknown to the public. (It’s a secret!!!) (
· A trade secret can be an invention, but it can also be a business plan or a customer list.

· Held accountable for:

· Improperly gaining access to the protected info

· Improperly using or disclosing that protected info

· Examples of situations where this arises:

· Business vs. former/current employee

· Business vs. former partner

· Business vs. competitor

· Business vs. court
THE UNIFORM TRADE SECRET ACT & STATE ACTS

· This is where the definition of ‘trade secret’ is found

· In order to receive protection under the Uniform Trade Secret Act (UTSA), there must be:

· A trade secret, which is

· Misappropriated

· Money damages and injunctive relief are available (even for “threatened misappropriation”)

· Sometimes attorney’s fees are available

CONTRACTUAL AGREEMENTS PROTECTING TRADE SECRETS

· Non-disclosure agreement

· “Don’t tell anyone!”

· Non-compete agreement

· “Don’t even think of working there…”

DEFENSES TO TRADE SECRET ACTIONS

1. Defendant can argue that the information in question is not a trade secret (similar to “the patent is invalid”).

2. Defendant says that even if it is a trade secret, it was not improperly acquired, therefore disclosure/use is not protected under the UTSA.

3. If a claim is brought under contract for a non-compete or non-disclosure agreement, defendant can claim:

a. Unconscionability 

b. Duress

c. Unfair surprise
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